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At its meeting on 17 July 2003, the Working Party examined Articles 4 to 7 on the basis of the Presidency's consolidated text  set out in 11246/03 ETS 8 CODEC 964.

All delegations entered general scrutiny reservations on the text. With that in mind, delegations' preliminary comments are set out as footnotes.

________________________

Article 4
Effects of recognition

1.
The recognition of professional qualifications by the host Member State allows the beneficiary to gain access in that Member State to the same profession as that for which he is qualified in the home Member State and to practise it in the host Member State under the same conditions as its nationals.

2.
For the purposes of this Directive, the profession which the applicant wishes to pursue in the host Member State is the same as that for which he is qualified in his home Member State if the activities covered are comparable.

[3.
Without prejudice to the competence of the Member States to regulate professions on their territory, where the profession for which the applicant is qualified in the home Member State constitutes an autonomous activity within a profession covering a wider field of activities in the host Member State 
 and where the difference cannot be made up by a compensatory measure referred to in Article 14, [the host Member State may provide that] 
 the recognition of the applicant's qualifications gives him access to that activity alone in the host Member State.]

Title II
Free movement of services

VARIANT 1 OF TITLE II 

Article 5
Principle of the free provision of services

1.
Without prejudice to Article 6 second paragraph, Member States shall not restrict, for any reason relating to professional qualifications, the free provision of services in another Member State:

a)
if the service provider is legally established in a Member State for the purpose of practising the same professional activity there (referred to hereafter as the "Member State of establishment") and

b)
where the service provider moves, if he has practised that activity for at least two years [in the Member State of establishment when the profession is not regulated in that Member State.] [during the previous ten years when the profession is not regulated in the Member State of establishment.] This condition shall not apply when the education and training leading to the profession is regulated.

2.
For the purposes of this Directive, where the service provider moves to the territory of the host Member State, the pursuit of a professional activity for a period of not more than sixteen weeks per year in a Member State by a professional established in another Member State shall be presumed to constitute a "provision of services".

The presumption referred to in the previous paragraph shall not preclude assessment on a case-by-case basis, for example, in the light of the duration of the provision, its frequency, regularity and continuity.

3.
The service shall be provided under the professional title of the Member State in which the service provider is legally established, insofar as such a title exists in that Member State for the professional activity in question.

That title shall be indicated in the official language or one of the official languages of the Member State of establishment in such a way as to avoid any confusion with the professional qualification of the host Member State.

Article 6
Exemptions

Pursuant to Article 5(1), the host Member State shall exempt service providers established in another Member State from the requirements which it places on professionals established in its territory relating to:

a)
authorisation by, registration with or membership of a professional organisation or body;

b)
registration with a public social security body for the purpose of settling accounts with an insurer relating to activities pursued for the benefit of insured persons.

The service provider shall, however, inform in advance or, in an urgent case, afterwards, the body referred to in point b) of the first paragraph of the services which he has provided.

Article 7
Information to be provided in advance if the service provider moves

Where the service provider moves in order to provide services, he shall, in advance, inform the contact point of the Member State of establishment, referred to in Article 53. In urgent cases, the service provider shall inform the contact point of that Member State as soon as possible after the services have been provided.

Article 8
Administrative cooperation

The competent authorities of the host Member State may ask the competent authorities of the Member State of establishment to provide proof of the service provider's nationality and proof that he is legally practising the activities in question in that Member State. The competent authorities of the Member State of establishment shall provide this information in accordance with the provisions of Article 52.

Furthermore, in the cases referred to in Article 5.1(b), the competent authorities of the host Member State may ask the contact point of the Member State of establishment, referred to in Article 53, to provide proof that the service provider has practised the activities in question in the Member State of establishment for at least two years. Such proof may take any form.

Article 9
Information to be given to the recipients of the service

In addition to the other requirements relating to information contained in Community law, the Member States shall ensure that the service provider furnishes the recipient of the services with the following information:

a)
if the service provider is registered in a commercial register or similar public register, the commercial register in which he is registered, his registration number, or equivalent means of identification contained in that register;

b)
if the activity is subject to authorisation in the Member State of establishment, the name and address of the competent supervisory authority;

c)
any professional association or similar body with which the service provider is registered;

d)
the professional qualification and the Member State in which it was awarded;

e)
a reference to the professional rules applicable in the Member State of establishment and to the means of gaining access to those rules;

f)
if the service provider performs an activity which is subject to VAT, the VAT identification number referred to in Article 22(1) of the Sixth Council Directive 77/388/EEC 
.

VARIANT 2 OF TITLE II
Article 5
Principle of the free provision of services

1.
Without prejudice to Articles 6 and 7, Member States shall not restrict, for any reason relating to professional qualifications, the free provision of services in another Member State:

a)
if the service provider is legally established in a Member State for the purpose of practising the same professional activity there (referred to hereafter as the "Member State of establishment") and

b)
where the service provider moves, if he has practised that activity for at least two years 
 [in the Member State of establishment when the profession is not regulated in that Member State.] 
 [during the previous ten years when the profession is not regulated in that Member State.] 
 This condition shall not apply when the education and training leading to the profession is regulated.
[2.
For the purposes of this Directive, where the service provider moves to the territory of the host Member State, the pursuit of a professional activity [for a period of not more than sixteen weeks per year] 
 [on a temporary and occasional basis] 
 in a Member State by a professional established in another Member State shall be presumed to constitute a "provision of services".

The presumption referred to in the previous paragraph shall not preclude assessment on a case-by-case basis, for example, in the light of the duration of the provision, its frequency, regularity and continuity.]

3.
Where the service provider moves, [if he pursues a profession referred to in Title III Chapter III of this Directive] [if he pursues a profession in the field of health] [if he pursues a profession having health or safety implications], 
 he shall be subject to the disciplinary provisions of a professional or administrative nature which are applicable in the host Member States.
Article 6
Exemptions

Pursuant to Article 5(1), the host Member State shall exempt service providers established in another Member State from the requirements which it places on professionals established in its territory relating to:

a)
authorisation by, registration with or membership of a professional organisation or body. In order to enable the disciplinary provisions in force in their territory to be applied, [where the service provider pursues a profession referred to in Title III Chapter III of this Directive] [where the service provider pursues a profession in the field of health] [where the service provider pursues a profession having health or safety implications], 
 Member States may provide either for automatic temporary registration with or pro forma membership of a professional organisation or body, or for entry on a register, provided that such registration or membership does not delay or complicate in any way the provision of services and does not entail any additional costs for the service provider; 
 
b)
registration with a public social security body for the purpose of settling accounts with an insurer relating to activities pursued for the benefit of insured persons.

The service provider shall, however, inform in advance or, in an urgent case, afterwards, the body referred to in point b) of the first paragraph of the services which he has provided.

Article 7
Declaration to be made in advance if the service provider moves

1.
Where the service provider moves in order to provide services, he shall, in advance, make a declaration to the competent authority for the profession concerned in the host Member State. [In urgent cases duly justified by health or safety considerations] [In cases of medical urgency], the service provider may make the declaration after the provision of the service, at the latest within fifteen days after providing the service. 

The service provider may supply the declaration provided for in the first paragraph by any means.

For the first provision of services in the territory of a Member State, the declaration shall be accompanied by the following documents: 

(a)
proof of the nationality of the service provider,

(b)
an attestation certifying that the holder is legally established in a Member State for the purpose of practising the activities concerned,

(c)
for professions referred to in Title III Chapter III, an attestation certifying that the holder has the formal qualification for practising the profession in question,

(d)
for cases referred to in Article 5(1)b), any means of proof that the service provider has practised the activity concerned [for at least two years in the Member State of establishment.] [for at least two years during the previous ten years.]
The service shall be provided under the professional title of the Member State in which the service provider is legally established, insofar as such a title exists in that Member State for the professional activity in question. That title shall be indicated in the official language or one of the official languages of the Member State of establishment in such a way as to avoid any confusion with the professional qualification of the host Member State. Where no such professional title exists in the Member State of establishment, the service provider shall indicate his formal qualification.
[2.
[For professions referred to in Title III Chapter I] [For professions referred to in Title III Chapter I having health or safety implications], the competent authority for the profession concerned in the host Member State may check the professional qualifications of the service provider for the first provision of services. For that purpose, it may ask the service provider for copies of the attestations of professional competence or of evidence of formal qualifications giving access to the profession in question, as well as, where appropriate, evidence of his professional experience. 


The competent authority shall inform the service provider of the outcome of this check within a maximum of [one month] [three months]. 
 [In the absence of a reaction by the competent authority within this period, the service may be provided.] 

Where there is a substantial difference between the professional qualifications of the service provider and the training required in the host Member State, and to the extent that that difference is such as to be harmful to the general interest, the host Member State shall give the service provider the opportunity to show, in particular by means of an aptitude test, that he has acquired the knowledge or competence lacking. In any case, it must be possible to provide the service within one month of a decision being taken in accordance with the previous subparagraph.

In cases falling under this paragraph, the service shall be provided under the professional title of the host Member State.]

______________________

� 	The ES delegation suggested making it clear that the autonomous activity constitutes a fully-fledged profession in the home Member State and only a partial profession in the host Member State.


� 	The DK, EL, ES and NL delegations said they could accept the optional version of this provision. The D, F, IT, L and FIN delegations would prefer that this paragraph be deleted in its entirety, but could accept an optional provision by way of a compromise. The B, IRL, A, P, S and UK delegations would prefer that this paragraph be deleted in its entirety, and entered reservations with regard to the optional version.


� 	The DK, ES and S delegations expressed a clear preference and the FIN delegation a slight preference for variant 1 of Title II. The B, D, EL, IRL, IT, L, NL, A, P and UK delegations expressed a preference for variant 2. Discussions focused on variant 2.


� 	See footnotes 5, 6 and 7 below.


�	OJ L 145, 13.6.1977, p. 1. Directive last amended by Directive 1999/85/EC (OJ L 277 of 28.10.1999, p. 34).


� 	The A delegation proposed replacing the words "for at least two years" with "for at least five years".


� 	The DK and A delegations expressed a preference for this option, while the DK delegation indicated that it was flexible in that regard.


� 	The B, ES, IRL, IT, NL, FIN and UK delegations preferred this option, while the NL delegation proposed replacing the words "ten years" with "five years". The D, EL, F and P delegations expressed a slight preference for this option. The L delegation suggested replacing the bracketed text with "in the same Member State during the previous five years when the profession is not regulated in the Member State of establishment". The S delegation reserved its position on the bracketed texts.


� 	The DK delegation said it preferred this option. The B delegation said that the sixteen-week period could constitute a non-binding guideline.


� 	The ES, IT and NL delegations preferred this option. The D and A delegations would prefer to delete paragraph 2, but could consider this option. The L delegation would prefer to delete paragraph 2. Several delegations said they would be willing to consider defining a provision of services on a temporary and occasional basis.


� 	The L delegation was in favour of a combination of the first and second options. The DK delegation could accept the second option at best. The ES, P and S delegations preferred the second option. The IRL delegation preferred the second option, with the addition of tax consultants. The B, D, NL and A delegations would prefer to apply this paragraph to all professions with a disciplinary code. The IT delegation suggested that it should be applied to all the professions covered by Title III, or at least to those covered by Chapter I of that Title.


� 	The B, D, IT, NL and A delegations were in favour of applying this provision to all regulated professions with disciplinary rules. The P delegation thought that this provision should apply at least to professions in the field of health. As far as the L delegation was concerned, its position depended on the solution adopted for Article 5(3). The DK and S delegations entered reservations with regard to this provision.


� 	The IRL delegation entered a reservation with regard to the requirement that pro forma membership of a professional organisation or body should not entail any additional costs for the service provider.


� 	The DK, IT, NL and UK delegations could accept the principle of deferring the provision of the declaration in urgent cases. The F and P delegations were opposed to it as regards professions having health or safety implications and the first provision of services. The D and A delegations thought that this principle should be limited to sector-based professions and should not apply to the first provision of services.


� 	The ES delegation proposed replacing this obligation with an option for the host Member State to request the documents in question. The DK and ES delegations entered reservations with regard to the documents specified in subparagraphs (b) and (c). The FIN delegation entered a scrutiny reservation with regard to the documents specified. The B, D and A delegations suggested adding to subparagraph (c) the professions referred to in Title III  Chapter II. The F delegation proposed adding to the documents listed proof of insurance against professional risks for the relevant professions.


� 	The B, D, F, IRL, NL, A, P and UK delegations declared themselves in favour of paragraph 2 in principle. In the opinion of the NL and UK delegations, this provision should be restricted to professions referred to in Title III Chapter I having health or safety implications. The DK, ES and S delegations were opposed to this provision.


� 	The NL delegation was in favour of a maximum period of three months. The IT delegation preferred to leave the length of this period to the discretion of the Member State concerned.


� 	The ES delegation was in favour of this sentence provided that paragraph 2 was retained. The UK delegation entered a reservation with regard to this sentence.
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